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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 11th day of August, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10614
V.

ROBERT HALLAHAN,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision of
Adm ni strative Law Judge WIlliam A Pope, rendered at the
concl usion of an evidentiary hearing on May 16, 1990.° The | aw
judge affirmed an order of the Adm nistrator chargi ng respondent

with violations of sections 91.88(c), and 91.9 of the Federal

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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Avi ation Regulations ("FAR " 14 C.F.R Part 91),” for his alleged
flight into controlled airspace w thout establishing tw-way
radi o contact, but found that the Adm nistrator did not prove by
a preponderance of the substantial, reliable, and probative
evi dence that respondent acted contrary to an air traffic control
(ATC) instruction, as prohibited by FAR section 91.75(b).° The
Adm ni strator did not appeal the decision.

After consideration of the briefs of the parties and the
entire record, the Board concludes that safety in air conmerce or
air transportation and the public interest require affirmtion of
the Admnistrator's order, as nodified by the |aw judge. W

adopt the factual findings of the | aw judge as our own.

’FAR sections 91.88(c) and 91.9 (now recodified at sections
91.130(c) and 91.13, respectively) read in pertinent part at the
time of the incident:

"8 01.88 Airport radar service areas.

(c) Arrivals and overflights. No person may operate an
aircraft in an airport radar service area unless two-way radio
communi cation is established with ATC prior to entering that area
and is thereafter maintained wwth ATC while within that area."

"§ 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™

‘The Administrator also alleged in the conplaint that
respondent violated FAR section 61.3(c). The charge was
di sm ssed at the hearing.

Section 91.75(b) (now recodified at 91.123(b)) stated:

"8§ 91.75 Conpliance with ATC cl earances and instructions.

(b) Except in an energency, no person may, in an area in
which air traffic control is exercised, operate an aircraft
contrary to an ATC instruction.™
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Briefly stated, the facts are as follows: The Adm nistrator
alleged in the conplaint that, on August 3, 1988, respondent
acted as pilot-in-command of N12679, a Cessna 172 aircraft, on a
passenger-carrying flight in the vicinity of Syracuse, New York."*
When respondent entered the Syracuse Airport Radar Service Area
(ARSA), he conmplied with the instruction to clinb to 2,500 feet
and proceed to the northeast practice area. He asked to be
cleared to 5,000 feet over the city, but air traffic contro
(ATC) denied his request, explaining that there was too nuch
traffic over the city. The controller told respondent that first
he must reach the practice area, and then "I'Il clinb you and
then you can plan to go over the city."’®

Al t hough respondent acknow edged the transm ssion, soon
after, ATC noticed the aircraft clinbing to 2,800 feet. As there
was jet traffic at 3,000 feet, the controller had to redirect the
jet in order to avoid a conflict. Respondent then acknow edged
and conplied with the next instruction to descend to 2,500 feet.
He requested clearance to 5,000 but his request was again
deni ed. Now outside the ARSA, respondent decided to switch to
visual flight rules (VFR) and confirnmed to ATC that he would
"squawk 1200." The controller responded "good day" and

term nated radar services.

‘Respondent was carrying representatives froma local radio
station on a test run in anticipation of a future pronotion where
a radi o show woul d be broadcast from an airplane above the city.

*Respondent testified that he only heard the controller say
"clinmb" and "you" and therefore thought he had been cleared to
clinb.



4

The Adm nistrator alleged that after clinbing, respondent
returned to an area above the 4,400-foot ceiling of the ARSA
The controller then observed on her radar screen respondent
descend to 4,100 feet. Respondent nmaintains that he never
descended bel ow 4,500 feet and never reentered the ARSA. At the
hearing, he clained that the transponder nmal functioned, giving
ATC an incorrect altitude reading for his aircraft. He attenpted
to prove his theory by produci ng evidence that, in Decenber 1988,
the transponder on that aircraft was found to be emtting an
erroneous signal. The |aw judge decided that this evidence was
too renote to prove that the equi pnment mal functioned in August
1988. W agree with the |aw judge's assessnent.

The Admi nistrator admits, and it is clear fromthe record,
that the |l aw judge inproperly characterized the ARSA ceiling as
4,500 feet when it was actually 4,400 feet. Respondent argues
that since the | aw judge erroneously found the boundary of the
Syracuse ARSA to be 4,500 feet in the area where respondent was
tracked at 4,100 feet, the initial decision was not based on a
preponderance of the reliable, substantial evidence. He asserts
that it is quite likely the | aw judge nmay have reached a
di fferent conclusion had he been aware of the correct facts. W
do not accept this argunent and have determ ned that the |aw
judge's error was harm ess. Regardless of this error, respondent
still made an unauthorized 300-foot incursion into controlled
airspace. There is nothing in the record to indicate that the

| aw j udge thought a 400-foot incursion was deserving of a
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sanction, but a 300-foot incursion was not.

Regar di ng respondent's claimthat the transponder and
encoder mal functioned during the flight, the law judge correctly
determ ned that the evidence produced to support the argunent was
i nsubstantial. The Adm ni strator does not have to prove that al
t he equi pnment on respondent’'s aircraft and in the control

facility was working properly. Cf. Administrator v. Hodges, NTSB

Order No. EA-3546 (1992) (The Adm nistrator has no affirmative
duty to prove that radar equi pnent was not faulty). Nonethel ess,
the controller testified that she believed the altitude readi ngs
she saw were correct because she observed respondent |evel off at
2,500 feet after he was instructed to do so.

Respondent al so argues that because the FAA did not preserve
the original data obtained by ATC fromthe transponder signal and
|ater printed out, he therefore was deprived of a fair hearing.
He clainms that without this information it was inpossible for him
to refute the controller's testinony and, in the interest of
justice, her testinony should be disregarded. Again, we do not
accept respondent's argunent. The |aw judge excluded from
evi dence a graph created fromthis evidence; therefore, the data
was not utilized by the Adnministrator to prove the charges
agai nst respondent. The Adnministrator presented an adequate
prima facie case through the testinony of the controller who
comuni cated with respondent and who utilized radar to nonitor
the aircraft's position and altitude. The |aw judge found the

testinmony of the controller credible and we see no basis to



di sturb his deci sion.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;

2. The Adm nistrator's order, as nodified by the initial

decision, is affirnmed; and

3. The 15-day suspension of respondent's airman certificate

shal |

begin 30 days after service of this order.®

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi nion and order.

°For the purpose of this order, respondent nust physically

surrender

his certificate to a representative of the Federal

Avi ation Adm nistration pursuant to FAR 8 61.19(f).



